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HOLLAND, Justice:



The defendant-appellant, Itius D. Wynn (“Wynn”) pa&als from final
judgments in the Superior Court sentencing himhigrconvictions of two
counts of Assault in the Second Degreeo counts of Possession of a
Firearm During the Commission of a Felony (“PFDGE8nd one count of
Reckless Endangering in the First Degte®n appeal, Wynn claims that the
trial court erred by imposing a more severe semtehan recommended
under the relevant Sentencing Accountability Comsiois (“SENTAC”)
Benchbook guidelines. We have concluded thosenslare without merit.

Facts

On October 31, 2009, Dominique Daniago hosted dl gragty at her
house in Wilmington, Delaware. At that party wérer brother, Michael
Potts, and his friend, Kyle Poplos. At around 1a206., the three, along
with several other guests, were sitting outside Mmiago’s front porch and
drinking when they were approached by two men latentified as the
defendant Wynn and Andres Colon (“Colon”). WynrdaDolon asked if
they could drink with the group, but were told nOne of the guests on the
porch then made a derogatory remark about Prestdleama, and a heated

argument broke out between the two groups. As Wamoh Colon left, one

! Del. Code Ann. tit. 11, § 612.
2 Del. Code Ann. tit. 11, § 1447A.
3 Del. Code Ann. tit. 11, § 604.



of Ms. Daniago’s guests overheard one of the two sag “We’ll be back.”
After Wynn and Colon departed, Ms. Daniago and dwe¥sts went inside
her home.

About 15-20 minutes later, Wynn and Colon returnied Ms.
Daniago’s house with a third (unidentified) persddpon their return, Ms.
Daniago came outside and tried to defuse the mtualy telling Wynn and
his friends that she did not want any problemseathome, and by asking
them to leave. During that conversation, the otgaests inside Ms.
Daniago’s house came back outside onto the poruh,aaother argument
broke out between the two groups. At that pointynW pulled out a
handgun and fired three shots at the group on ¢inehp One of the shots
struck Potts in the chest and another shot stroghoB in the hand. Wynn,
Colon, and the third unidentified man then fled.

Shortly thereafter, the police received a repbra evhite Acura that
had been seen fleeing from the scene of the shlypotiviimington Police
Officers Cavanaugh and Colmery were parked in takipg lot of the
Concord Professional Center when they saw a cee ty that matched that

descriptioi Upon conducting a felony traffic stop, the polfoand Wynn

* Officers Cavanaugh’s and Colmery’s first namesidbappear anywhere in the record.
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and Colon inside the camnd saw a chrome handgun under the front
passenger seat. Wynn and Colon were immediatedgtad.

After being identified as the shooter in a photeelip, Wynn was
indicted on two counts of Assault in the First Desgfr five counts of
Reckless Endangering in the First Degreseven counts of PFDCF,
Possession of a Deadly Weapon by a Person Prahib#ead Criminal
Impersonatiort? Wynn later pled guilty to two counts of Assauit the
Second Degre¥, two counts of PFDCF, and one count of Reckless
Endangering in the First Degree. During the May 2210 plea colloquy,
the following exchange occurred:

THE COURT: Do you understand that any recommeadati

that the pre-sentence report makes, that the promemakes,

that your attorney makes at the time of sentenaiogld be just

that, recommendations, and the court can sentemcefyto the

maximum penalties associated with each of thesenséfs

which, combined . . . is 71 years, . . . and that'wt the court

can impose at the time of your sentencing, do yodetstand

that?

WYNN: Yes.

The trial judge then confirmed Wynn’s understandabgut his
potential sentence, as follows:

®> Wynn had initially given the police a false nanmel dirthday.
® Del. Code Ann. tit. 11, § 613.

" Del. Code Ann. tit. 11, § 604.

8 Del. Code Ann. tit. 11, § 1447A.

° Del. Code Ann. tit. 11, § 1448.

9 Del. Code Ann. tit. 11, § 907.

1 Del. Code Ann. tit. 11, § 612.



THE COURT: The State has indicated at the time of

sentencing that it's going to recommend that yolséeatenced

to eight years in jail followed by probation forege offenses,

do you understand that?

WYNN: Yes.

THE COURT: Do you understand, again, the courhas

bound by that recommendation, and can sentenceto/dbe

maximum penalties?

WYNN: Yes.

Wynn was sentenced on August 27, 2010. At theesemig hearing,
the judge determined that two aggravating circuntsa justified departure
from the SENTAC Benchbook guidelines. First, thége concluded that a
sentence according to the SENTAC Benchbook guidelwould “unduly
depreciate the seriousness of his offense,” becdig® had returned to
Ms. Daniago’s house “with the intent of injuringlolling someone [there],”
and he had fired his gun “into a helpless, unargredip of people who just
wanted to be left alone. . . .” Second, the jufitgend that Wynn had failed
to accept responsibility for his actions, becauséried to minimize his role
in the shooting by giving the investigating sergicdficer a “preposterous
story” of the events that was wholly uncredible.

Based on these aggravating circumstances, Wynrseraenced to a

total of thirty-one years of incarceration, susphdfter twenty-four years



for a period of probation, as follows: for eachtbé two Assault in the
Second Degree counts, five years at Level V incatios, suspended after
eighteen months for two years at Level IV supeovisisuspended after six
months for eighteen months at Level Il supervisitor each of the two
PFDCF counts, ten years at Level V incarceratiord #or the Reckless
Endangering in the First Degree count, one yedreael V incarceration,
with no probation to follow.
Wynn's Contentions

On appeal, Wynn claims that the Superior Courtundgrstood and
misapplied the applicable SENTAC Benchbook guidedinbecause the
sentencing judge quadrupled the minimum mandaiorg &nd tripled the
State’s recommended penalty. Wynn concedes thadmtences are within
the maximum statutory penalty, but argues thats#r@encing judge: first,
failed to consider mitigating evidence regarding r@morse for his actions
and also failed to account for the victim’s ownotwement in “instigating
the altercation that ultimately led to the shoaofirgecond, made incorrect
factual conclusions about his criminal history, emtional, and vocational
background; and third, erroneously enhanced thdesea on the two

PFDCF charges that were not the lead or primarygesa



Standard of Review

This Court’s appellate jurisdiction to review angnal sentence is
limited to where a defendant has alleged a basis fonconstitutionality;
factual predicates which are either false, impesibis, or lack minimum
indicia of reliability; judicial vindictiveness, &s, or sentencing with a
‘closed mind;” and any other illegality® Absent those circumstances, we
review only to determine whether the sentence imgos within the
statutory limits prescribed by the legislatite.As we have recognized,
“there is no constitutional or statutory right irlBware to appeal a criminal
punishment on the sole basis that it deviates ftenSENTAC sentencing
guidelines.** Thus, for this Court “[tJo disturb a sentenceappeal, there
must be a showing either of the imposition of &gl sentence or of abuse
of the trial judge’s broad discretion”

Mitigating Evidence Argument

Wynn first claims that the sentencing judge erred failing to

consider the fact that he had apologized duringst#reencing hearing, and

to account for the victim’'s own involvement in “tigating the altercation

12gplev. Sate, 701 A.2d 79, 83 (Del. 1997).

131d.; see also Mayes v. Sate, 604 A.2d 839, 842 (Del. 1992) (“Appellate reviefva
sentence generally ends upon a determination fleaséntence is within the statutory
limits prescribed by the legislature.”).

4 gplev. Sate, 701 A.2d at 83.

15 Weber v. Sate, 655 A.2d 1219, 1221 (Del. 1995).
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that ultimately led to the shooting.” The senteggudge, however, was not
required to credit Wynn’s apology or Wynn’'s versioh the shooting,
because the judge found that Wynn was not credilnldeed, the sentencing
judge noted that after Wynn was incarcerated, temgted to persuade a
friend to convince his two shooting victims to retaheir previous
statements.

The judge also found it significant that Wynn ‘&di] to minimize
[his] role in [the shooting] by pretending to shomt self-defense.”
Specifically, the sentencing judge found that Wsynrversion of the
shooting—wherein he claimed that one of the gueststhe porch had
instigated the shooting by pulling out a gun fi@hd that he had merely
“reacted”—was a “preposterous story” that “reek[@dih improbabilities
[and] impossibilities.” The sentencing court, #fere, was not required to
consider any mitigation evidence, because Wynniigation” account was
“contradicted by the evidence,” and his apology feamd to be insincere.

Incorrect Factual Conclusions Argument

Wynn next claims that the sentencing judge imprgpaonsidered his
subsequent arrest for an armed robbery that hadgrreccone week before
the shooting; and made erroneous conclusions absutacademic and

vocational achievements when determining the seeteffhose arguments,



however, are not supported by the record. Theeseirtg hearing transcript
shows that when the judge asked about Wynn’s sulesearrest for armed
robbery, defense counsel responded that Wynn hadliéenvolvement in
that crime and that those charges had been disinigde further reference
to that arrest was made, and there is no eviddratethie sentencing court
relied on that arrest in its sentencing decisidtather, the court based its
decision on two aggravating circumstances, nameigue depreciation of
the gravity of the offense and Wynn'’s lack of rasgbility.

As to Wynn’s educational and vocational backgrouties record
reflects that defense counsel failed to objech#ottial judge’s recitation of
Wynn's vocational history at sentencing. Nor hagnW pointed to any
record evidence showing that the trial judge “nesipreted” his
“achievements.” But, even assuming that the semtgnudge mistakenly
recited Wynn’s educational background, Wynn hasshotvn any resulting
prejudice. Specifically, Wynn has not articulatedw his background
would have affected the sentencing decision, gitren two aggravating
circumstances justifying enhancement.

Enhanced Sentence for PFDCF Charges
Wynn's final argument is that the Superior Courtoreously

enhanced the sentence on the PFDCF charges, babtayseere not the



primary or lead charge. He claims that becausaussvas the “predicate
offense” for which the PFDCF was based, the twoa#Ksin the Second
Degree charges remained the primary charges. fbierat was error for
the sentencing court to enhance the sentence ®rPHRDCF charges,
because it should have enhanced the sentencesfassiault charges.

In response, the State argues that the PFDCF chage the “lead”
charges, because those charges were Class B telbwaiecarried a greater
maximum sentence than the Assault in the Secondeegharges, which
were Class D felonies. The State also contendstlieasentencing judge
“believed the weapons charges to be significantemnvithe judge stated:
“Gun violence is rampant in this city, as it isesdere, and something
needs to be done so as to protect citizens om fandom senseless gunfire
that they did nothing to deserve.”

Here, each Assault in the Second Degree convictsnlted in five
years of incarceration, suspended after eighteenthracfor six months at
Level IV supervision, followed by eighteen montHspoobation. For each
PFDCF conviction, Wynn received ten years of ineetion. Under the
SENTAC Benchbook guidelines, the presumptive sesd¢ar each PFDCF

conviction is three years, which is the minimum ohory sentence
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required by statut¥. The statutory sentencing range for a PFDCF charge
(Class B felony), however, may be up to twenty-fpears of incarceratiof.
The SENTAC Benchbook guidelines provide that:
When an offender is sentenced on multiple chargely, the
primary charge should carry an enhanced penaltgdoapon
prior criminal history. All other charges shouleéceive
penalties consistent with or lower than the predwap
sentence for the offense, unless aggravated by sp®eific
factor to the individual charge. In this way, jedgcan impose
serious penalties when necessary and construct imggdain
probation sentences to follow incarceratign.
As these guidelines acknowledge, it is within thentencing judge’s
discretion to impose a more severe penalty whexecittumstances justify
such a result. Moreover, as Wynn concedes, theT3ENyuidelines are not
binding upon the Superior Court.
We need not address whether the sentencing judged en
determining which charges constituted the “leacirges, because the judge
enhanced the sentence for the PFDCF charges bagdbd eerious nature of

Wynn’'s conduct. The judge found that the initinteunter between Wynn

and the party guests was “trivial” and “was sonmghihat . . . should have

' Del. Code Ann. tit. 11, § 1447A(b) (“A person cated under subsection (a) of this
section shall receive a minimum sentence of 3 yaarsevel V, notwithstanding the
provisions of [11Del. C.] § 4205(b)(2). . . .").

" Del. Code Ann. tit. 11, § 4205(b)(2) (“The termin€arceration which the court may
impose for a felony is fixed as follows: . . . @)r a class B felony not less than 2 years
up to 25 years to be served at Level V.").

¥ SENTAC Benchbook guidelines at 20.
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been forgotten five minutes after it was over.” t Bustead, Wynn “went
home and armed [himself]” and returned to the panith the intent of
injuring or killing someone at that party.” He th@gnored the partygoers’
attempts to defuse the situation and “respondedirimg into a helpless,
unarmed group of people. . ..” On these facts,séntencing judge did not
abuse his discretion in enhancing the sentenatéoPFDCF charges.
Conclusion

The record reflects that Wynn was fully aware that Superior Court
was not bound by the State’s sentence recommendatamd that he had
been twice advised that by pleading guilty, he da@enaximum sentence of
seventy-one years of incarceration. The sentenaitige imposed harsher
sentences than those recommended by the SENTAChBeok guidelines
based on two aggravating circumstances. Thosesrssgd were neither
illegal, nor an abuse of discretion.

Therefore, the judgments of the Superior Courtadfiened.
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